
KITSAP NB (GORST) N44255_000927 
                 5090.3.c  SF SECTION 26.5

.. 

06/15/98 16:11 ECOLOGY, NWRO 

DEPARTMENT OF THE NAVY 

or-rtee 01"' couNSln ... 
C;:NOINEEf"NO "'tll:~ ACTIVITY, NORTHWEST 

NAVAL FACILITIES ENGINErI!;RING CO ... MANb 

H~'17 e:&!V~NT!1 ~VI!NUe.. HE 
POULoSBO. WA,&H1NOTON »U7o-7&7D 

Ms. Joanne Po)aycs 
Toxi08 Cleanup Program 
Northwest Regional Office 
Department of&Ology 
3190-160dl Ave. S.E. 
BelltWue,WA 98008-5452 

OFFICE Of'" Ht. GttN~RAL. COUN&I:.L 

May 28,1998 

, Re: Bremerton Anto Wreddag Landfill 

Dear Ms. Pol ayes: 

,lam writing to ~eti1p~m~eting with you t<1 ~iSC~5~ the, N!lvY's 'patVcipariollin 
cleimilP efforts at the above-rcreri)Ji~SI~" Tfi~' life ~iniss.uC6tM.t w,ill need to be 
discussCd and rcsolv~ before the NavY ean"parficipatC in,rcmcdi8J action at this,sitc. 
While \here are a number oflssues, I take this time to oudioc thc major issues, 

As a threshold issue, it must be recognized that Washington's Model Toxics 
Control Act (''MTCA'') does not apply against \he Navy at this site: The waiver of 
sovereign immunity under section 120(a)(4) of the Comprehensive Environmental 
Response, Compensation, and Liability Act C'CERCLA"), 42 U.s.C. §120(aX4),limits 
the United Stlltes' waiver of sovereign immunity for state laws concerning rcnJ\lval and 
remedi a1 action to facilities that are currently owned or operated by the federal 
government. The waiver does not extend to facilities not cUJTCl1t1y owned by the federal ,. 
govCinment. ~ Cn1eman y. »on of BmmertQn, W.O. Wash. No .. C93-S4S8(D)WD 
(Order dated November 29, 1993); Crowle,}' Marine ServiCe!!. Inc y Fellnw LTD. 91 S F, 
Supp. 218 (E.D. Wash. 1995), As you mayl<.now, the Bremerton Auto Wrecking 
Landnll site is nOl now, and never has been, owned by the Navy. Nevertheless, despite 
the waiver issue, the Navy wishes to cooperate with Ecology in whatever mllllIlet possible 
and is therefore willing to explore cooperative efforts with Ecology and the other panies 
at this site to address Ecology'S concerns. 

A second major issucconccrns,Ilco~ogy:s !lJ!gg~on that,the Navy undertake an 
independentcleanup of the site. EcOlogy'S'!VJt<;~ re8ui3.tions make,clcaJ:,that . , 
fudependcniclcanup actions, are.dOne,at the partY's own,li~k and that Ecology mllY take 
or require additional reme<lial actions at any lime. The Open-ende<l risk of an 
independent cleanup action, compounde<l by \he fact that the Navy does not own the 
property, docs not appear to be a prudent usc oftaxpaycr funds. A related issue is that 
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pcrfOlming an independont l"Clllediai action without appropriate Ecology involvement 
may not preserve CERCLA cost recovery claiJUs the Navy would have against other 
potentially liable parties ("PLPs"). 

As a result, r propose we cxplore a partncring arrangement with &ology. Under 
this approach, we would expect Ecology to engage in a collaborative process with tho 
Navy and othel' partics to achieve an expeditious cleanup, and ultimately a no further 
action detennination, in the most cost-effective manner. This approach would allow the 
Navy to avoid allY unnecessary risk while at the SlIlne tilne achieving Ecology's principal 
ubjectives. It wDuld alSD boo cunsi.tent wilh Ecology's regulations, which allow Ecology 
to be ;involved in ovelllig\lt over independent cleanups through a "prepayment 
agreeInent." StIc WAC 173-340-550(8). 
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A third major issue concerns the participation of other PLPs. There appears to be 
information irnIicating that there is at least one other PLP, a former owner and operator of 
!he sile in the J 9708, with sufficient financial resources to contribute to cleanup efforts. 
A. a matler of f.urne •• , the Navy will ellpeel Ecology to use its enforcement authorities to 
bring this PLP into the process. 

Please call me at (360) 396-0039 to set a meeting here at my offices in Poulsbo at 
II mutually convenient date. By copy of !his lener to counsel for Ms. Uhinck, I also invite 
the Uhinck party to this meeting. 

While \he foregoing outlines the major issues for the Navy, tIlere are mh.or issues 
that we will need to discuss as well. 111 advance of a meeting, I will provide an agenda 
identifying all the issues ill detail. 

Cc; Brad Jones, Bsq. 

Sincerely, 

~vJl-~~ 
ERIC W. HANGER 
Assistant Counsel 
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